September 8, 2009

The Honorable John Conyers, Jr.

Committee on the Judiciary

United States House of Representatives

Washington, D.C.  20515 

The Honorable Lamar Smith

United States House of Representatives

Washington, D.C.  20515 

Dear Chairman Conyers and Rep. Smith:   

Thank you for your interest in the settlement in Authors Guild et al v Google.  The American Society of Journalists and Authors represents freelance, non-fiction writers.  We are concerned that writers are not getting a settlement that compensates them for having millions of copyrights blatantly disregarded, but rather, one that would put them in a perpetual straightjacket when it comes to negotiating the sale of digital books.  

We note that we are no enemy to Google; many of our members admire the corporation’s innovations and use its products.  ASJA also has a long-standing friendship with the Authors Guild. We have members who belong to both organizations.  

But when it comes to this settlement, we  believe the current settlement plan serves the needs of Google and the plaintiffs better than it does all of the nation’s writers.  We hope the plan will be substantially amended by the court. 

ASJA is especially concerned that provisions of the proposed settlement effectively revise copyright law.  Certainly, copyright law needs to be nimbler in this digital age, but it still should be Congress calling the plays, not Google and a  group selected by publishers and the Authors Guild.  We have asked the court to remove the “opt out” provisions that turn copyright upside down, or at the very least, to direct the removal of deadlines for opting out of the Book Search.  Copyright holders should control their works. 

ASJA believes present representation for both writers and publishers in this suit and settlement is  ludicrously narrow.  Roughly 30 million books are protected by copyright in the United States. They were not all written by members of the Authors Guild (or our members either) or published by McGraw‑Hill, Pearson Education, the Penguin Group, Simon & Schuster, or John Wiley & Sons. These groups won't be writing or publishing all future books, either. 

This is a class action suit, and the classes need better representation.  More writers need a voice, which could be achieved by rotating membership in any registry overseeing payouts from among the many writer’s organizations in the United States.  More of the thousands of publishers also need a voice, especially small publishers and print‑on‑demand publishers.

ASJA asks that any settlement in this matter include rules that safeguard reader privacy. "Security" in the settlement document now means protecting Google. There are 17 pages of security provisions, all designed to keep someone from sneaking into Book Search files without paying.

Before they are writers, ASJA members are book‑lovers and citizens. The ASJA board believes there simply must be language in the settlement limiting how Google can use the data it will collect on who is browsing, reading and buying books. Without it, the possibilities for privacy invasion are chilling ‑‑ especially when the corporation will have no true competition. We all know the strength of Google's algorithms for interpreting online activity. The ads that pop up when we search show it to us daily.

We recognize that it will be difficult to track compliance with such provisions, since much of Google’s operating methods are proprietary.  Nevertheless, we believe it foolhardy to leave any large corporation to monitor itself. 

Writers already have a registry that channels payments for copyright infringements, royalties and the like to writers.  It is the Authors Registry, a not‑for‑profit clearinghouse that has distributed more than $8 million to U.S. authors. It was founded in 1995 by a consortium of U.S. authors' organizations: The Authors Guild, The American Society of Journalists & Authors, the Dramatists Guild, and the Association of Authors' Representatives (literary agents.)  Individual writers also can join the registry.  It makes more sense to us to expand the duties of this existing registry than it does to create an extraordinarily powerful new one. 

We thank you again for shining a spotlight on this settlement.








Sincerely, for the board of ASJA,








Salley Shannon








President

